INTRODUCTION
"Together, we discovered that a free market only thrives when there are rules to ensure competition and fair play." 1 
President Barack Obama
The Jumpstart Our Business Startups Act (the "JOBS Act") is a monumental piece of legislation that was enacted under the Obama Administration on April 5, 2012.
2 Its purported purpose is " [t] o increase American job creation and economic growth by improving access to the 1. President Barack Obama, Inaugural Address at United States Capitol (Jan. 21, 2013) (transcript available at http://www.whitehouse.gov/the-pressoffice/2013/01/21/inaugural-address-president-barack-obama).
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public capital markets for emerging growth companies." 3 The JOBS Act seeks to achieve these goals by relaxing many of the regulations that previously applied to private issuers. 4 Thus, the fundamental assumption that underscores this legislation is that looser regulations can make it easier for private companies to raise capital, which will in turn fuel growth within the broader economy.
One of the most prominent components of the JOBS Act is its elimination of the solicitation ban for private companies that rely on Rule 506 of Regulation D. 5 Under this exemption, private issuers were allowed to raise an unlimited amount of capital and offer interests to an unlimited number of accredited investors. 6 In exchange, however, such issuers were largely restricted from advertising to the general public so as to preserve the private nature of these vehicles. 7 This exclusion encompassed a wide range of both direct and indirect communications between private issuers and prospective investors. 8 For example, a private issuer could lose its Rule 506 exemption by communicating any aspect of its underlying business to the press, mentioning a fund name in an interview, or maintaining informative websites regarding its offerings or investment strategies. 9 As a result of this broad interpretation, many issuers, particularly smaller and emerging companies, faced significant hurdles in entering private markets. 10 With the removal of the solicitation ban, these companies are now permitted to engage in broad advertising activities to actively solicit a wider range of prospective investors, which will arguably make it easier for such issuers to access the private markets on a level playing field with larger issuers.
11
With respect to the hedge fund industry, which is the primary focus of this article, there have been many discussions among commentators regarding the anticipated effects of this new law. These discussions range from measuring the extent to which the JOBS Act will facilitate capital formation, 12 to determining whether it will undermine this goal by leading to an influx of fraudulent investment schemes. 13 As background, hedge funds are privately organized investment companies that utilize a broad array of strategies.
14 Contrary to their mutual fund counterparts, hedge funds have more flexibility to engage in derivatives trading and maintain higher levels of leverage. 15 They also retain several other flexibilities related to disclosure practices, governance structures, and accounting requirements, which are all tightly regulated processes for registered investment companies. 16 Since hedge funds are restricted to accredited investors, 17 such as wealthy individuals, pension plans, insurance companies, banks, and other categories of institutions, they are generally , http://www.sec.gov/comments/jobs-title-ii/jobstitleii-22.pdf (asserting that removal of the solicitation ban is "fundamental to the continued growth of the hedge fund industry and that allowing general solicitations to further that outcome will encourage emerging managers to continue to enter the industry.").
13. See, e.g., Fund Democracy, Inc. et al., Comment Letter Relating to Section 201 of JOBS Act (May 24, 2012), http://www.sec.gov/comments/jobs-title-ii/jobstitleii-14.pdf (suggesting that the removal of the ban will lead to an increase in fraudulent conduct); William F. Galvin, Sec'y of the Commonwealth, Commonwealth of Mass., Comment Letter Relating to Section 201 of JOBS Act (July 2, 2012), http://www.sec.gov/comments/jobs-title-ii/jobstitleii-37.pdf (discussing the possibility of Rule 506 offerings becoming the new "Wild West" for fraudulent advisers to induce prospective investors); Andrea L. Seidt, Comm'r, Ohio Div. of Sec., Comment Letter Relating to Section 201 of JOBS Act (July 3, 2012), http://www.sec.gov/comments/jobstitle-ii/jobstitleii-38.pdf (stating that "[a]ccredited investors present prime, well-funded targets to scam artists who will not hesitate to take advantage of the new general solicitation and general advertising freedoms to troll for victims.").
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exempt from the arduous registration requirements that typically apply to mutual funds. 18 As opposed to focusing on the direct impact to issuers and/or the inducement of fraudulent issuers, this Article focuses on the extent to which advertising could actually improve protection for this subset of investors.
Generally, our federal securities laws strive to enhance investor protection by: (1) providing investors with more information and greater transparency to make better investment decisions; (2) providing regulators with more information and greater efficiency to better detect investment fraud; and (3) deterring investment advisers from participating in fraudulent investment activities. Although the very nature of the JOBS Act is to loosen regulations that apply to private companies, permitting general solicitations can actually support these fundamental goals of investor protection frameworks. More specifically, this Article argues that advertising could enhance investor protection for this subset of investors as it will likely improve transparency, promote healthy competition, and in some cases, make it more difficult for fraudulent advisers to induce prospective investors.
As to improving transparency, this Article highlights how the solicitation ban contributed to the general opaqueness that historically shrouded the industry. 19 Under the previous restrictions, since the definition of solicitation was extremely broad, hedge fund advisers were severely restricted from communicating any meaningful information about their funds in a broad medium. 20 For example, an accredited investor who was interested in learning more about the industry encountered difficulties in accessing detailed information from a large range of hedge funds. 21 Going forward, hedge funds will probably publish more informative websites, engage in greater communications at industry events, and share more business-related information to the press. 22 In effect, enhancing the flow of information will give hedge fund investors more tools to optimize their investment decisions and will also help researchers and regulators to more clearly define the hazards presented by the exponential growth of these private vehicles. 23 With respect to improving competition, this Article argues that the removal of the solicitation ban will promote healthy competition within the 18 . See supra note 16 and accompanying text (referencing the differences between mutual funds and hedge funds).
19. industry. 24 Because of the numerous benefits that typically result from the sustainment of competitive markets, several legal frameworks, both in the United States and abroad, will serve to protect markets from monopolistic forces. 25 For example, removing the solicitation ban will make it easier for emerging hedge funds to effectively compete with their larger, moreestablished counterparts, which could in turn foster innovation.
26
Increasing competition may also create more clearly defined industry norms and standards, which could lead to proliferation of higher quality products within the industry. 27 Overall, this increased competition will eventually help to optimize investor choice, facilitate innovation, and encourage investment in higher quality products.
This Article further argues that the removal of the solicitation ban can actually deter fraud in certain respects.
28
Having to operate in a more transparent marketplace, where higher quality products are heavily promoted and marketed, will make it more difficult for fraudulent advisers to dupe unsuspecting investors. 29 The removal of the solicitation ban may also loosen the reliance on trusted referrals, which assisted in the perpetuation of the Madoff scandal and other comparable Ponzi schemes. 30 Moreover, since advisers are now required to notify the SEC of their intentions to advertise on their Form D filings, they will be less likely to effectuate their schemes through false advertising. 31 The existing federal securities laws, particularly the Investment Advisers Act of 1940 (the "Advisers Act"), also serve as additional layers of protection.
32
These existing frameworks heavily regulate performance presentations, testimonials, and any other material information that would appear on an investor communication.
33
Although the removal of the solicitation ban is generally a step in the right direction for hedge fund investors, future regulatory challenges still remain. 34 These challenges include the inherent conflicts of interest and the lack of standardization in hedge fund valuations, the fraud loophole created by smaller funds that escape oversight under the Advisers Act, and the potential increase in speculation that could significantly compromise 24 For instance, two different advertisements for competing hedge funds, each trading the same illiquid securities, equally promote an annual return of 10%. However, since hedge funds are not subject to standardized valuation mechanisms, it is difficult for investors to adequately compare such figures with certainty.
36
In addition, smaller advisers escape federal oversight under the Advisers Act, even though various studies have shown that they are frequently more susceptible to fraud. Thus, requiring Advisers Act registration for all advisers who utilize general solicitations may be the most viable solution to address this loophole. Also, the increasing growth of the industry could lead to an increase in speculation within the broader capital markets. 37 This could significantly compromise investor confidence, causing liquidity problems and valuation discrepancies in the long-run.
38
The valuation challenges can be resolved through future regulatory actions that would require third-party oversight of the specific calculations and/or mandating standardized calculations for particular hedge fund investments. 39 It is too early to determine whether there is a significant correlation between advertising and speculation. Even if speculation does increase within the broader capital markets, it is equally difficult to measure the resulting harm, if any, to investor confidence and capital production. Due to this uncertainty, the SEC and/or Congress should mandate the completion of a study by the SEC's Division of Economic and Risk Analysis, which would rigorously investigate the resulting speculation that is created by the ever-growing hedge fund industry.
40
This study should be completed within two years after the final solicitation rules are adopted by the SEC.
In summary, Part II briefly highlights the previous legal framework that broadly prohibited general advertisements and explains how this restriction was likely over-inclusive. Part III then illustrates how the removal of the solicitation ban can fuel healthy competition within the industry, which can optimize investor choice, lead to greater innovation, and promote higher quality products. Part IV discusses the extent to which the removal of the solicitation ban can actually deter fraud -the resulting increase in competition will make it more difficult for fraudulent advisers to solicit prospective investors. It then explains how both the new and existing regulatory frameworks will serve as additional layers of protection 35 from fraudulent communications. Part V briefly identifies the remaining regulatory challenges that have not been sufficiently addressed, which include: conflicts of interest and the lack of standardization with respect to valuations, the fraud loophole created by smaller funds that escape oversight under the Advisers Act, and the potential increase in speculation that could significantly compromise investor confidence. Part V also suggests possible solutions to these regulatory challenges, some of which include third-party oversight over valuations and/or standardized methodologies for particular hedge fund investments. In addition, all advisers who utilize general solicitations should be required to register under the Advisers Act to ensure that all such investors are receiving comparable disclosures. A study should also be undertaken by the SEC to rigorously study the resulting increase in speculation.
I. TRANSPARENCY
Part I summarizes how lifting the advertising ban could enhance investor protection by increasing transparency related to prospective hedge fund investments. This part begins by briefly outlining the previous legal framework that broadly prohibited general advertisements. It continues by explaining how this restriction was likely over-inclusive, which led to various informational asymmetries between prospective investors and their potential hedge fund investments. Part I concludes by discussing the ways in which the new framework will likely improve transparency through more detailed websites, greater communications at industry events, and increased information sharing with industry related press. Enhancing the flow of information will help hedge fund investors to optimize their investment decisions and will also help researchers and regulators to more clearly define the hazards of the exponential growth of these private vehicles.
A. Previous Framework
For the most part, the federal securities laws are not intended to regulate transactions that are private in nature or where the "public benefits are too remote." 41 More specifically, under Section 4(a)(2) of the Securities Act of 1933 (the "Securities Act"), any transaction not involving a public offering is exempt from the arduous registration requirements of the federal securities laws. 42 Since the statute does not provide a specific definition of the term "public," issuers were historically reluctant in relying on this exemption, as an inadvertent public offering would result in a right of rescission for its underlying investors. 43 In response, the SEC, as well as the Supreme Court, provided additional guidance for interpreting this pivotal term through a series of releases and opinions. 44 In 1982, in an effort to provide even greater certainty for issuers relying on this exemption, the SEC promulgated three safe harbors commonly referred to as Rules 504, 505, and 506 under Regulation D. 45 These rules sought to provide issuers with bright-line standards for determining whether companies were legitimately operating as private vehicles. 46 Exempt investment companies such as venture capital funds, private equity funds, and hedge funds frequently select Rule 506, since it allows them to raise an unlimited amount of capital from an unlimited number of accredited investors. 47 In exchange however, vehicles relying on Rule 506 were prohibited from advertising their exempt offerings to the general public, so as to preserve the private nature of these entities, and perhaps to restrict the size of the industry. 48 While Regulation D does not provide a specific definition of the terms "general advertising" or "general solicitation," 49 Nevertheless, other categories of communications, not specifically listed in Rule 502(c) or addressed in an SEC no-action letter or enforcement action, could still be considered unlawful. 53 The SEC has consistently reiterated that Rule 502(c) inquiries depend on the unique facts and circumstances of each particular case.
Thus, determining whether a particular communication runs afoul of 502(c) is uncertain and unpredictable.
Given this broad restriction on communications with prospective investors, issuers relying on Rule 506 were only allowed to solicit investors with whom they had a sufficient preexisting relationship. 54 Such preexisting relationships are deemed sufficient only if the nature of the relationship enables the issuer (or person acting on its behalf) to be aware of the financial circumstances or sophistication of the person with whom the relationship exists.
55
The issuer must also acquire this relationship before the terms of the offering are created and before the contemplated offering begins. 56 As a result, hedge funds would often restrict marketing activities to personal or close networks of potential investors with whom they already had a relationship.
57
If an issuer did not have access to these kinds of preexisting relationships with accredited investors, it could simply contract for such access from registered financial intermediaries, such as brokers or placement agents.
58
When utilizing this option, "funds . . . enter into formal placement arrangements with major investment firms such as Morgan Stanley, Merrill Lynch, and the like. These firms are typically compensated through a placement fee or sales charge . . . ." 59 This practice has been deemed legally sound by the SEC as these intermediaries are 52 These solicitations often take the form of online suitability questionnaires, which are designed to determine whether a prospective investor qualifies as accredited under Rule 501. 61 However, the suitability questionnaire (or solicitation) may not mention any particular private placement offering and must occur prior to any contemplated offering of an issuer.
62

B. Solicitation Ban Likely Over-Inclusive
The deliberate uncertainty regarding the definition of "general solicitation" has made it difficult for advisers to predict whether a communication would run afoul of Regulation D. As previously discussed, if a hedge fund adviser relied on incorrect legal analysis and inadvertently made a communication later deemed unlawful under 502(c), such adviser would have faced dire legal consequences. 63 Under this scenario, the hedge fund adviser would likely have lost its Regulation D exemption and face rescission of all of its previously sold interests. 64 As a result, the application of this ban had become over-inclusive since hedge funds were restricted from communicating meaningful information to prospective investors.
For example, direct communications made between accredited investors and prospective hedge fund advisers were severely limited. Even if a communication by a hedge fund adviser was directed exclusively to accredited investors (with whom the adviser had no preexisting relationship), it would still run afoul of 502(c). 65 Similarly, any information that a hedge fund adviser shared with accredited investors at seminars, meetings, or trade events regarding its underlying fund(s) also subjected the adviser to liability under the Securities Act. 66 To the extent that accredited investors attended an industry event to learn more about specific hedge fund investments, the advertising restriction curtailed such investors from gaining detailed information directly from advisers. Furthermore, the restricted communications were not limited to information regarding an upcoming offering. Rather, any information regarding fundraising events, upcoming financial changes, or anything else pertaining to the issuer's business could "be construed as implied offers or as efforts to prime the market . . . ." 67 Also, responding to unsolicited requests for information about a hedge fund could also run afoul of solicitation ban. For instance, Phillip Goldstein, the hedge fund manager of Bulldog Investments, was subjected to an enforcement action by the Commonwealth of Massachusetts because he responded to an e-mail request from an investor who requested specific information about his fund. 68 As a result, lawyers generally advise their hedge fund clients to develop scripted responses for unsolicited requests for information. An example of such response is as follows: "This is a private placement only for qualified purchasers who are personally known to us or to our placement agent. We do not send our private placement memorandum in response to unsolicited inquiries. Thank you for your interest in us." 69 In order for an investor to gain access to specific information regarding a hedge fund, the investor must first establish a relationship with either the adviser or a qualified placement agent before the contemplated offering begins.
Communications made through electronic media could also constitute an unlawful communication under 502(c). The SEC further provided that the use of any unrestricted website constitutes an unlawful general solicitation. 70 Only pre-qualified accredited investors can actually access such websites.
72
Due to this massive restriction, the websites published by hedge funds are typically meager and uninformative.
73 Jay Gould, a partner in the investment funds practice at Pillsbury Winthrop Shaw Pittman LLP, recently reiterated the challenges of interpreting the solicitation ban as it pertains to electronic media. 74 He stated, " [d] eciphering the boundaries of the ban has become increasingly difficult with the rise of the Internet and social media, which make available widely information about hedge funds . . . . Hedge-fund managers frequently grapple with whether any public statements, or even a company website, open them up to regulatory action." 75 With respect to press releases and interviews, any published statement by a hedge fund adviser could also violate Section 502(c). 76 The broad reach of this restriction is aptly summarized in a comment letter published by the Managed Funds Association (the "MFA"), an industry group that represents a large fraction of the global alternative investment industry.
77
In this comment letter, Richard Baker, the President and CEO of the MFA, stated that "private fund managers generally will not respond to press inquiries, even to correct inaccurate reports that will be published and could potentially harm their firms."
78 Furthermore, any announcement of materials on a website even if access is restricted to individuals who properly answer the access question).
71. See Lamp Techs., Inc., SEC No-Action Letter, 1998 WL 278984 (May 29, 1998) (hereinafter Lamp Techs. 1998) (permitting the placement of offering materials on a website that is password-protected regardless of whether a subscription is purchased or a determination that the investors are "qualified eligible participants"); see also Lamp Techs., Inc., SEC No-Action letter, 1997 WL 282988 (May 29, 1997) (describing the process by which accredited investors pay a subscription fee to access a password-protected website to access private offerings).
72 77. The MFA is "an advocacy, education, and communications organization established to enable hedge fund and managed futures firms in the alternative investment industry to participate in public policy discourse, share best practices and learn from peers, and communicate the industry's contributions to the global economy. upcoming business changes to the press, even if no particular offer is mentioned, could also violate the solicitation ban because the SEC had historically viewed these communications as implied offers or sales. 79 In addition, the mere act of an adviser (or adviser representative) mentioning a fund name in an interview could be viewed as an unlawful advertisement.
80
This strict outcome applies even if the adviser did not intend to advertise his/her fund at the time of the interview. 81 To mitigate the harsh effects of the solicitation ban, lawyers frequently give hedge funds the following advice when responding to inquiries from the press: " 
C. Lifting Advertising Ban Could Enhance Transparency
Lifting the ban on advertising could enhance transparency within the entire industry, which could in turn enhance investor protection. 83 As discussed in Part II.B above, the restrictions on advertising implemented under Regulation D were likely over-inclusive as they chilled communications between hedge fund advisers and prospective investors. These sweeping communication restrictions have contributed to the general opacity and mystery that has historically shrouded the industry. The SEC even advocated for lifting the ban in its often-cited Implications of the Growth of Hedge Funds study, in which the SEC specifically recommended that the "[c]ommission consider eliminating the prohibition on general solicitation or advertising in offerings by hedge funds . . ." in an effort to improve transparency. 84 In effect, increased information about the hedge fund universe within the public sphere could serve as a vital tool for the solicitation ban will improve transparency because it will give investors more access to information relating to prospective hedge fund investments).
79 In fact, many commentators agree that lifting the solicitation ban could improve the public's perception of the industry, which is typically characterized as being secretive, sinister, and deeply opaque. 86 To the extent that hedge funds are actively engaged in activities that actually improve the global economy, such as providing much needed liquidity to the markets, investing in distressed debt, or even participating in charitable causes, the removal of the solicitation ban can help to highlight these good deeds.
87 Hedge funds will no longer encounter stringent liabilities under the federal securities laws in highlighting their various strengths. With the removal of the solicitation ban, investors will have a more complete picture of the hedge fund universe.
Although it is difficult to predict with certainty the full extent to which hedge funds will utilize this new power to advertise, the marketing changes instituted by funds will likely be incremental. At the outset, hedge funds will probably create more informative websites that are publicly accessible, become more candid with the media regarding their business and risk (suggesting that smaller firms may lead the charge to try marketing).
87. Lovallo, supra note 86; see also Many hedge funds will simply avoid implementing massive advertising campaigns because they are still restricted to accredited investors. 90 As such, hedge funds do not have the need to market to broader audiences that would include large numbers of retail investors.
Moreover, the final rule adopted by the SEC puts a greater burden on advisers, who choose to utilize this new advertising power, to verify that prospective investors qualify as accredited. The SEC recommends that such a verification process "take into account the particular facts and circumstances surrounding each transaction, including the nature of the purchaser, the amount and type of information the purchaser has about the issuer, and the nature of the offering (including the manner in which the purchaser was solicited)."
91 Previously, hedge funds could simply rely on investors to "check-the-box" next to written accredited investor representations on subscription agreements and other investor contracts. Tower Fund Manager, a prominent hedge fund administrator, predicts that this heightened verification process will cause increased regulatory "scrutiny . While accredited investors are theoretically fit to fend for themselves under the federal securities laws, and arguably are excluded from federal protections from investing in an opaque market, enhancing hedge fund transparency will inevitably support the changing landscape of the investment company industry. Increasingly, institutional investors, such as pension plans, insurance companies, and endowments, are adding hedge funds as a vital component to their underlying portfolios. And the risks and benefits of these hedge fund investments are indirectly passed on to the underlying retail investor constituents of these institutional investors. Yet many institutions are flocking to hedge funds because they enjoy greater flexibility to guarantee absolute returns through derivatives trading and unrestrained leverage, which are minimally available to their mutual fund counterparts.
93
For instance, the New York City retirement systems recently made the controversial decision to increase its hedge fund investments from $450 million, to $3.5 billion, 94 and the Princeton endowment has earmarked as much as 25 percent of its portfolio for hedge fund investments. 95 To the extent that hedge funds become an integral investment option to an increasing pool of accredited investors, such investors, along with any underlying retail constituents, will greatly benefit from investing in an industry whose participants can freely communicate its fundamental benefits and risks. Lifting the solicitation ban is a pivotal step in facilitating the flow of information to this growing group of investors.
In addition, several surveys have found that hedge fund investors have recently started to demand more transparency from industry participants. One such survey found that "82 percent of [hedge fund adviser] respondents reported an increase in demand for transparency from investors."
96 Although transparency has greatly improved, especially since the dawn of the financial crisis, many investors still see the opacity of the industry as a primary concern. make funds more willing to share information, particularly since they will no longer be jeopardizing their business by freely sharing information with a growing list of investors.
This increased transparency will also give regulators, as well as researchers, more tools to appropriately investigate the perceived hazards associated with the continuous growth of the industry. As of February 2009, there were approximately 18,000 hedge funds in existence. 98 This number has likely grown and will continue to grow as investors increasingly allocate capital to alternative strategies. 99 Some of the hazards of this exponential growth include unrestrained leverage and derivatives trading, which also lead to an increase in speculation in the broader capital markets. Assuming that a large number of hedge funds will eventually utilize this new advertising power, outsiders will have more tools to effectively investigate the strengths and weaknesses of the industry. Both researchers and regulators will be able to scan hedge fund websites, which will presumably be more informative and educational. They will also be able to review interviews and other press releases for comparative and educational purposes. Additionally, they will be able to attend industry events and seminars where meaningful information about various industry participants would be freely shared. Overall, the increased transparency that will result from the removal of the solicitation ban will help outsiders better define the problems and accompanying solutions to the exponential growth of these private vehicles.
II. COMPETITION
Part II illustrates how the removal of the solicitation ban can enhance investor protection by fueling healthy competition within the industry. It begins by underscoring the general benefits to consumers that arise from competitive markets, and explains why such markets are protected by legal frameworks in both the United States and abroad. Part II then clarifies how advertising can help to increase competition within the hedge fund http://www.seic.com/IMS/SEI_2012HedgeFundWhitePaper_Pt2_Summary.pdf.
(finding that 57% of investors consider detail on the use of leverage the "top unmet information need").
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industry, which will give investors more tools to better optimize their investment decisions. It continues by identifying an additional benefit of competitive markets insomuch as they foster innovation, particularly amongst new market entrants. Part II concludes with a general discussion of how increased competition could create more clearly defined industry norms and standards, which could lead to higher quality products dominating the hedge fund marketplace.
A. Optimizing Investor Choice
Competition generally refers to "a struggle or contention for superiority, and . . . a striving for the custom and business of people in the market place." 100 In 1776, Adam Smith was one of the first to recognize the importance of securing competitive markets in the broader economy. He found that sustaining competition is extremely beneficial for society because it forces business owners to better serve their customers. 101 When faced with stringent competition from rivals, businesses are incentivized to make superior products, while maintaining the lowest possible prices and production costs.
102 These benefits were reiterated in a white paper that was presented to Parliament, which stated that "[w]ith strong competition firms are forced to work hard to win and keep customers. As a result, competition drives down prices and drives up quality and choice."
103 When compared to a monopoly, where a single firm or subset of firms controls an entire industry, competitive markets yield greater efficiency in various aspects of any business.
104
Due to the many benefits of maintaining competitive markets, several laws exist, both in the United States and internationally, "to protect the process of competition in order to maximize consumer welfare."
105
There is a global consensus that protecting competition is a necessary endeavor to create better functioning markets. 106 As discussed in Part II.C, this new power to advertise will create a 100. RICHARD 107 In removing the solicitation ban, investors will have more access to information about the investment strategies, fees and other key attributes of a larger multitude of funds. This enhanced transparency will help investors better optimize their hedge fund investments by making it easier to compare a larger range of competing products. Investors' ability to compare data among various investment opportunities is arguably one of the most important skills associated with optimizing investment choices.
108
Providing investors with comparable data among multiple hedge funds allows them to appropriately ascertain whether a particular firm is competitive, whether it conforms to industry standards, and whether it is the most optimal use of their limited capital.
109
While these investors often constitute high-net-worth individuals and prominent institutions that are performing substantial due diligence on each prospective investment, the due diligence process is extremely expensive and time consuming, which makes it difficult for investors to gain an accurate overview of the broader hedge fund marketplace. According to one study, a standard due diligence investigation for a single hedge fund can entail between 75 and 100 hours.
110 Andrew Golden, the President of the Princeton University Investment Company, previously stated that his company utilizes an extremely rigorous due diligence process in which approximately 400 hours are spent investigating a single fund, and 70 additional hours per year are spent doing ongoing monitoring. 111 Instead of simply focusing on a single hedge fund strategy, enhanced competition can provide investors with a broader overview of multiple hedge fund products. This can be viewed as "enabling market choices" so that investors can more appropriately allocate their capital to optimal hedge fund investments. Overall, several industry participants and, at one point, the SEC staff, have concluded that the solicitation ban was largely outdated. Removing the ban is a step in the right direction, as it will serve as a mechanism to improve competition within the industry, which will help investors to optimize investment decisions within the burgeoning private fund industry. However, certain regulatory loopholes still remain, particularly with respect to developing standardized valuation mechanisms and resolving conflicts of interest related to valuation practices. Resolving these loopholes would further assist in optimizing investor choice, but these issues have not been specifically addressed by the Advisers Act or the newly adopted JOBS Act. These loopholes are further discussed in Part IV.A below.
B. Promoting Innovation
An additional benefit of a competitive market is that "it [may] have the dynamic effect of stimulating innovation as competitors strive to produce new and better products for consumers." 117 As to the hedge fund industry, removing the solicitation ban will make it easier for smaller, emerging funds, which tend to offer more innovative strategies at lower prices, to more easily access this market. 118 The previous solicitation ban made it difficult for such funds to effectively compete with their larger, more-established counterparts, many of which have throngs of investors waiting to invest.
119
Under this prior regime, since any broad-based communication was severely restricted as described in Part I.A above, hedge fund advisers could only solicit investors for which they had a sufficient preexisting relationship. Since new advisers often do not have access to these relationships, they would have to purchase such access from placement agents, who would have already constructed databases comprised of prescreened accredited investors. This system of "paying for access" is often referred to as an "old boys club," which thrives on insider privilege and exclusivity.
120 Consequently, the solicitation ban made it difficult for such funds to raise sufficient capital to access an accredited investor audience.
A recent study conducted by PerTrac, an organization that provides innumerable services to investment professionals, revealed that returns have historically been higher for these emerging funds. 121 This study found that between 1996 and 2011, funds with less than $100 million in assets returned 12.5 percent annually, while funds with over $500 million in 117. WHISH, supra note 100, at 4. 118. See AMERICAN LAW INSTITUTE, HEDGE FUND MARKETING: UNDERSTANDING THE JOBS ACT, 7 (2012), thehfa.org/articlePDFs/JOBSact.pdf (stating that "[a]ll four panelists agreed that the JOBS Act will have the greatest effect on emerging managers, including both small and midsize managers looking for increased exposure and AUM, as well as startups."); Hedge Fund Ass'n, supra note 12; Small and Large Hedge Fund Managers View JOBS Act Through Different Lens, HEDGE FUND MARKETING ALLIANCE, (July 11, 2012), http://www.hedgefundmarketing.org/small-and-large-hedge-fund-managers-view-jobs-actthrough-different-lens (concluding that "emerging managers would be more enticed to cast their lot and enter the industry" as result of the new solicitation rules).
119. Amit Chokshi, Hedge Fund Marketing's Gray Area, SEEKING ALPHA (Feb. 1, 2010), http://seekingalpha.com/article/185671-hedge-fund-marketings-gray-area; Lyon, supra note 88 (quoting Peter Turchan, Partner at Ready to Run Designs, who said "I think that the recent lift will not cause drastic change to the industry or greatly effect [sic] investors, but will [allow] lesser known funds to compete on a larger scale and reach a larger audience of potential investors.").
120. Tom Dworzanski, Comment Letter Regarding Section 201 of JOBS Act (June 7, 2012), http://www.sec.gov/comments/jobs-title-ii/jobstitleii-23.pdf.
121. PERTRAC, IMPACT OF FUND SIZE AND AGE ON HEDGE FUND PERFORMANCE, 4 (2011), http://www.nasp-ny.org/files/pdf/PerTrac-Impact-of-Fund-Size.pdf [hereinafter PERTRAC] (finding that "[s]mall funds outperformed mid-size and large funds in 2010, returning 13.04%, 11.14%, and 10.99%, respectively") . assets returned 9.2 percent annually. 122 Analysts have suggested that this performance gap exists because these new managers are often introducing innovative and novel strategies in an effort to guarantee a performance fee for management. 123 Hedge funds typically charge both a performance fee (approximately 20 percent of profits) and a management fee (approximately 2 percent of net assets), but larger funds that manage a large volume of assets can depend solely on the management fee for profits, whereas smaller funds must actually earn a profit in order to generate sizable income. These larger, more-established funds may also be more hesitant to take on innovative risks as they are often subject to constraints imposed by a growing population of institutional investors, such as pension plans and insurance companies. 124 These investors may demand a more risk-averse strategy in order to safeguard their investment. 125 To the extent that restricting marketing activities could promote the flow of productive assets to newer and more innovative funds, lifting this ban could promote healthy competition within the industry.
Such investors may also benefit from having this increased access to a larger range of hedge funds. As previously stated in Part I above, these vehicles enjoy greater flexibilities to guarantee absolute returns through derivatives trading and unrestrained leverage, which are minimally available to their mutual fund counterparts. The reliance on unverified media reports or other forms of unreliable data can be problematic as these sources often create an unfairly negative depiction of these vehicles, especially since it has proven difficult for advisers to promote their products in any public medium. While these funds were undoubtedly engaged in extremely risky investment schemes that exposed their investors, as well as the economy, to egregious financial losses, the hedge fund industry, taken as a whole, encompasses an extremely heterogeneous class of vehicles. These entities employ several different categories of investment strategies and management styles, some of which may or may not entail high-risk investments. The term "hedge" refers to funds' historic practice of using various strategies in order to hedge, or protect, their portfolios against market losses.
C. Higher Quality Funds
129
For example, an investment adviser could simultaneously take long and short positions in the same type of instrument in order to ensure a return in both high and low markets. 130 This was essentially how Alfred Winslow Jones structured the first hedge fund in 1949. 131 He used short sales and leverage to create returns that had a low correlation to general market performance. 132 Today, however, a multitude of hedge fund strategies exist, some of which may or may not hedge their investments and/or maintain excessive leverage. 133 Given this vast array of hedge fund strategies and management styles, advertising can be a useful tool for these vehicles to effectively distinguish themselves from the pack. Moreover, this new opportunity for hedge funds to engage in healthy competition could give "high-value" advisers the tools to successfully promote their brands to a wider audience. 134 As Professor Allen Ferrell of Harvard Law School recently stated, "[h]igh-value firms will be more likely to raise external finance if improved disclosure of firmspecific information is available at the time the firm is raising capital, given the increased ability of the market to differentiate between high-value and low-value firms." 135 Marketing tools could make it easier for hedge funds to publicly disclose distinguishable characteristics about their strategies,
Kristen French, Will Amaranth Debacle Curb Enthusiasm for Hedge Funds of
Funds?, WEALTH MANAGEMENT (Sept. 20, 2006), http://wealthmanagement.com/news/willamaranth-debacle-curb-enthusiasm-hedge-funds-funds (reporting that Amaranth Advisors lost $3 billion of investment assets "due to wrong bets on natural gas prices").
128 such as their leverage practices, diversification requirements, liquidity, volatility, and other financial attributes. Advertising can also make it easier for such advisers to distinguish their specific disclosure practices as well as their unique approaches in managing operational risk, which "include organizational aspects such as the reliability of back-office operations, legal infrastructure, accounting and trade reconciliation, personnel issues, and the day-to-day management of the business."
136 Highlighting strengths regarding the management of operational risk is a great way for advisers to distinguish themselves as "high value" investments, given that most hedge fund failures have resulted from operational inefficiencies. 137 This increased competition could eventually discourage "low-value" funds from entering the industry, thereby improving the overall quality of hedge fund products. Since this new advertising power will help investors more easily identify industry norms in terms of leverage management, operational risk, and other key attributes, they would presumably be less likely to allocate capital to funds that have not engaged in similar practices. To the extent that it becomes an industry norm to make ongoing disclosures to investors regarding trading positions, ongoing risk management, and material changes to personnel and/or infrastructure, investors may start demanding comparable disclosures from all prospective funds. In effect, competing funds may have a greater incentive to comply with these emerging "high-value" standards.
This resulting competition can also lead to lower fees charged to investors. 138 As background, these fees can include both the management and performance fees paid to the primary investment adviser (briefly described above), as well as any additional service provider payments, which can include fees charged by auditors, lawyers, brokerage firms, placement agents, and administrators. For hedge funds that operate as fund-of-funds, where such advisers select a range of underlying funds for investment as opposed to allocating to its own distinct investments, additional fees are charged for investigating and monitoring the fund's underlying funds, and a percentage of the underlying funds' fees is also passed down to investors. Furthermore, allowing funds to undertake their own advertising efforts could reduce the sales charges paid to placement 136 agents. 139 As discussed in Part I.A, placement agents are typically hired to help sell fund interests to prospective investors. 140 To the extent that hedge funds are able to efficiently lower their underlying fees and publicly advertise such practices, this would presumably induce competitors to engage in comparable "fee reduction" activities. 141 One source has found that increased competition among smaller funds is already leading to an overall decrease in fees charged to hedge fund investors. 142 This will likely continue as the solicitation ban makes it easier for smaller funds to access private markets.
Competition has similarly helped to reduce overall fees charged to investors in the heavily-regulated mutual fund industry. Since mutual funds are public companies registered under the federal securities laws, they have historically held the power to advertise in any broad-based medium. As a result, a recent study found that the mutual fund industry is extremely competitive, which makes investors "quite sensitive to the fees that they pay." 143 This phenomenon has gained recent attention with the advent of exchange traded funds, which are a class of investment companies that bundle securities that are listed under a particular index.
144
As one source noted:
"the so-called fee war in the exchange traded fund space has helped slash annual investment costs on a number of fund products, and it looks like it is paying off for both providers and investors. Last September, Charles Schwab reduced its fees on a number of funds . . . to 0.04%, the lowest on the market, from the original 0.06% expense ratio . . . ." 145 Thus, competition within the mutual fund industry has led to the creation of innovative products that have effectively lowered overall fees charged to investors.
III. FRAUD
Part III explains how the removal of the solicitation ban can actually deter fraud in certain respects. It first illustrates how the increase in competition will make it more difficult for fraudulent advisers to solicit prospective investors. Part III continues by identifying portions of the newly adopted Rule 506(c) that serve to deter fraudulent investors from utilizing false advertisements. This part concludes with a brief summary of the various frameworks provided under federal securities laws, particularly the Advisers Act, which directly regulates investor communications. These existing frameworks will serve as yet another mechanism to effectively prevent fraudulent advisers from using false advertising to induce unsuspecting investors.
A. Advertising Can Push Out Bad Actors
The resulting increase in competition will probably make it more difficult for fraudulent advisers to rival their non-fraudulent counterparts. Since increased competition can help to optimize investor choice, foster innovation, and promote higher quality products, "bad-actors" may find it more difficult to attract prospective investors. Even still, advertising carries a latent risk that investors will be induced to invest in fraudulent investment schemes. 146 Investors may simply flock to hedge funds that have earned high returns without considering other key attributes like risk management, leverage activities, and long-term investment goals, all of which are frequently disregarded by fraudulent advisers. This concern is legitimate, especially since the North American Securities Administrators Association found that Rule 506 offerings led to the highest number of state administered enforcement actions in 2011. While fraudulent advisers may be tempted to use advertisements to attract prospective investors, this new power to advertise can actually serve to deter fraud in certain respects. Given the increased scrutiny that will result from this new freedom to advertise, it may be more difficult for fraudulent funds to fly under the radar. As one source noted:
"the new rules are going to entice hedge funds to share more information, and in some cases, lure money managers into the public eye. Essentially, once a hedge fund makes communications in a public forum, it may thereafter be subjected to increased scrutiny from existing and prospective investors, as well as state and national regulators.
Similarly, enhanced marketing activities could remove the historical reliance on trusted referrals for a certain subset of hedge fund investors. Commentators have found that this reliance on referrals, as well as the general availability of the private placement exemptions, assisted in the perpetuation of the Madoff scandal and other comparable Ponzi schemes.
149
With respect to the Madoff scandal, "[r]elatively few third-party entities had access to performance statistics and operational information" about the underlying advisory business of his firm.
150
If such information were publicly available to a broader audience, this notorious Ponzi scheme could have been identified at an earlier stage. By and large, the secrecy that resulted from the solicitation ban created opportunities for private advisers to take advantage of prospective investors.
151
Regulators still must consistently monitor the extent to which advertising disclosures dupe investors into investing in fraudulent schemes. The SEC has various tools at its disposal to combat these disclsoures under 148 the new Rule 506(c), as well as the Advisers Act. The effectiveness of these regulatory frameworks will be further discussed in Parts III.B and III.C, below.
B. Amendments to Rule 506 Deter Fraud
The final rule provided under 506(c) incorporates provisions that would partially prevent and/or deter fraudulent investment schemes. First, in order for issuers to take advantage of this new power to advertise, they must take "reasonable steps to verify" that prospective investors actually qualify as accredited. 152 This heightened standard is designed to prevent retail investors from inadvertently investing in these private funds since, theoretically, such investors cannot adequately fend for themselves.
153
Knowingly accepting such investors into private hedge fund vehicles would constitute a fraudulent investment scheme under the federal securities laws. Previously, hedge funds were not required to make additional inquiries into the actual status of its investors, beyond the "check-the-box" representation signed by investors on their subscription agreements.
Under the new Rule 506(c), the SEC maintains a flexible standard for determining whether new verification requirements are legitimate, which will depend on the facts and circumstances related to the "nature of the purchaser, the amount and type of information the purchaser has about the issuer, and the nature of the offering (including the manner in which the purchaser was solicited)."
154 However, the SEC provides a non-exclusive list of safe harbors that would meet this heightened requirement. 155 For example, "in verifying whether a natural person is an accredited investor on the basis of income, an issuer is deemed to satisfy the verification requirement in Rule 506(c) by reviewing copies of any [IRS] Second, the SEC adopted a revision to Form D, which is a required public filing for private companies relying on the Rule 504, 505 or 506 exemptions provided under Regulation D. 158 The general purpose of this form is to notify the SEC, as well as the general public, that an issuer is engaged in a private offering. It must be filed "no later than 15 calendar days after the 'date of first sale' of securities." 159 Under the final amendment, issuers who choose to advertise must indicate that they are relying on the accompanying 506(c) exemption on their respective Form D filings. As such, the SEC can use this notification mechanism to scrutinize the communications made by private issuers. This could provide a useful tool to monitor communications that would otherwise be used to dupe investors into investing in fraudulent schemes. In addition, this notification requirement could deter fraudulent advisers from using advertisements to effectuate their schemes, as they would presumably be reluctant to provide the SEC with such constructive notification.
Furthermore, Rule 506 was recently amended to reflect the mandated disqualification of "bad-actors" pursuant to Section 926 of the Dodd-Frank Wall Street Reform and Consumer Protection Act of 2010 (the "DoddFrank Act"). 160 This newly incorporated "bad-actor" provision serves to "disqualify securities offerings from reliance on [Rule 506] if the issuer or other relevant persons (such as underwriters, placement agents and the directors, officers and significant shareholders of the issuer) have been convicted of, or are subject to court or administrative sanctions for, securities fraud or other violations of specified laws." 161 Thus, if a particular "disqualifying event" occurs with respect to any "covered person" related to the offering in question, then the issuer will lose its Rule 506 exemption. 162 This new provision serves as a major deterrent against fraud, as advisers who are convicted of securities fraud (along with any covered persons) are automatically disqualified from relying on the Rule 506 exemption. 
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C. Advisers Act Constraints Deter Fraud
The SEC refrained from imposing additional restrictions on the content and form of general solicitations because the Advisers Act already imposes significant restrictions on investor communications. In its adopting release, the SEC stated:
" Several other commentators agree that the existing restrictions placed on both registered and unregistered advisers will sufficiently derail fraudulent advertisements. 164 The general anti-fraud provisions provided under the federal securities laws apply to all advisers, even if they are exempt from registration. Under Section 10b-5 of the Securities Exchange Act of 1934, exempt advisers cannot utilize "any device, scheme, or artifice to defraud" or "make any untrue statement of a material fact or to omit to state a material fact . . ." in any disclosures provided to investors. 165 Similarly, under Section 206 of the Advisers Act, advisers are prohibited from using any fraudulent "device, scheme or artifice" to defraud clients, which largely restricts the extent to which advisers can use public disclosures to induce investors into fraudulent schemes. 166 It is easier for investors to assert Section 206 actions, as opposed to Rule 10b-5 actions, because scienter is not always a required element in proving such violations. 167 Proving scienter can be a difficult hurdle for investors to overcome, as it requires investors to prove that advisers acted with some degree of intent in engaging in the alleged fraudulent practice. Since this scienter requirement is often an excluded element, investors, as well as the SEC, generally have more freedom to This new registration requirement imposes certain disclosure requirements, such as descriptions of the advisory services offered, material conflicts of interest, any pending disciplinary actions, advisory fees charged, and other general business descriptions.
171
It also subjects advisers to additional fiduciary obligations, certain recordkeeping requirements, as well as various restrictions on the manner in which communications are presented to investors.
172 These restrictions on communications will also apply to the content and form of any general solicitations utilized by hedge fund advisers. Generally speaking, the SEC actively monitors investment adviser communications and "regularly imposes significant sanctions when it finds what it believes are misleading or inappropriate advertising practices . . . ."
173
While this Article is not intended to give a comprehensive overview of the various ways in which the Advisers Act restricts advertising, it does provide key examples of how these restrictions can serve to continuously deter fraud. For instance, investor testimonials that endorse or promote any particular adviser are broadly restricted from being referenced in any distributed advertisement.
174
This restriction is designed to prevent investors from believing that all prior or existing investors have experienced the same positive results, and it similarly prevents investors from ignoring potentially unfavorable attributes of a particular investment.
175
With respect to the numerous restrictions placed on the presentation of performance, all such presentations must be presented fairly. 1979 ) (holding that the "Brochure Rule" does not require disclosure of performance information to clients, broad standard, the SEC has published several no-action letters and instituted various enforcement actions, each of which provides additional guidance on determining whether a particular performance presentation is inherently unfair. The leading guidance is provided in a no-action letter that was issued to Clover Capital Management, Inc. in 1986 (the "Clover Letter"). 177 The Clover Letter places multiple conditions and requirements on the presentation of model performance, which are essentially performance figures that are derived from hypothetical portfolios. Advisers who choose to advertise model performance must prominently disclose the general limitations of evaluating hypothetical portfolios, as well as any other material attributes and/or limitations associated with the presentation.
178
With respect to the presentation of actual performance, the Clover Letter requires that advisers make multiple accompanying disclosures, some of which include the potential effects of market conditions, whether the results reflect reinvestment of earnings, and "any material conditions, objectives, or investment strategies used to obtain the results portrayed." 179 Actual performance must also incorporate deductions for any and all fees passed down to investors, which can include advisory fees, brokerage commissions, and other expenses incurred by the fund. 180 In addition, Rule 206(4)-1 places certain limitations on selecting profitable portfolios for a presentation, particularly when the adviser simultaneously advised unprofitable portfolios.
181
On the whole, the Advisers Act has several existing frameworks that will continue to deter advisers from inducing investors with fraudulent communications.
The various restrictions placed on performance presentations help to ensure that investors are not relying on fraudulently derived results. However, there are certain loopholes with respect to hedge fund valuation practices, as well as a certain subset of smaller funds, that are not specifically addressed by the Advisers Act or the newly adopted JOBS Act. These loopholes are further discussed in Part IV.A below.
IV. FUTURE REGULATORY CHALLENGES
Although the removal of the solicitation ban can improve investor but such information could be included in presentations).
177 protection by expanding transparency, enhancing competition, and deterring fraud, future regulatory challenges still remain. These challenges include the inherent conflicts of interest and the lack of standardization with respect to hedge fund valuations, the fraud loophole created by smaller funds that escape oversight under the Advisers Act, and the potential increase in speculation that could significantly compromise investor confidence. Part IV begins by highlighting how the lack of standardized valuation practices will create unique challenges with respect to the evaluation of advertised performance results. It continues by identifying the existing conflicts of interest that create incentives for advisers to misreport valuations. Part IV then suggests possible solutions to these valuations challenges, some of which include third-party oversight and/or standardized methodologies for particular hedge fund investments. Part IV continues by identifying a key fraud loophole with respect to smaller funds that escape federal oversight under the Advisers Act. Such funds are frequently more susceptible to fraud than their larger counterparts. Thus, requiring Advisers Act registration for all advisers who utilize general solicitations may be the most viable solution. Part IV then explains how the continuous growth of the industry, which will likely be expedited with the removal of the solicitation ban, could increase speculative trading activities, potentially compromising investor confidence. Part IV concludes with a suggestion that the SEC and/or Congress mandate a study of the resulting speculation's effect on the markets, to be completed within two years after the passage of the JOBS Act.
A. Valuation Challenges
Numerous commentators, researchers and regulatory bodies have identified the valuation of hedge fund portfolios as one of the most prominent challenges facing prospective investors. are directly linked to net asset value calculations, performance fees paid to managers and other service providers, performance and financial reports distributed to investors, and collateral required by hedge fund counterparties.
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The challenges that arise with respect to these mechanisms generally fall within two distinct categories. The first category involves traded assets that are extremely difficult to value, which creates difficulties regarding standardization.
The second category encompasses inherent conflicts of interest that expose hedge fund investors to an increased risk of fraudulent valuation reports, which is an additional loophole that is not sufficiently addressed under the JOBS Act, or any other recent regulatory action.
Lack of Standardization
Since hedge funds are not required to adhere to standardized valuation mechanisms for the wide range of instruments traded within the industry, it can be difficult for investors to assess the true nature of a particular fund's value. 184 Furthermore, this lack of standardization can make it difficult for investors to appropriately evaluate a potential hedge fund investment in relation to other comparable funds.
185 While the new power to advertise can result in greater comparability among hedge funds, as briefly discussed in Part III.A above, this benefit cannot fully be realized unless there is an accompanying standardized format for calculating valuations and performance data.
For example, two different advertisements for competing hedge fund products, each trading the same illiquid securities, could equally promote an annual return of 10%. However, each hedge fund adviser is free to use separate valuation mechanisms to derive the fund's value, and the financial statements that are provided by such hedge funds are not required to comply with generally accepted accounting principles ("GAAP") or be reviewed by a CPA. 186 An investment adviser may therefore select the most favorable valuation principle without running afoul of the antifraud provisions provided under the federal securities laws. Investment advisers are thereby placed in the precarious position of having minimal economic incentives to choose the most accurate valuation mechanism. This is also problematic to the extent that "high-value" advisers are precluded from legitimately bolstering their brands by "low-value" advisers, who are effectively permitted to manipulate their funds' overall worth through this lack of standardization. As SEC Commissioner Luis Aguilar stated, "if information is lacking, unreliable, or difficult to compare, investors will tend to 'overpay' for low-quality securities and 'underpay' for high-quality ones."
187
Although some hedge funds trade instruments that are relatively easy to price, such as securities with readily available market quotations, others trade in a variety of illiquid and/or complex instruments that are exceedingly difficult to value. Certain kinds of distressed securities, overthe-counter structured notes, and other kinds of illiquid instruments traded by funds are not accompanied by reliable market information on their actual values.
188 With respect to collateralized debt obligations ("CDO"), which are investment vehicles that offer securitized interests in a pool of loan or debt instruments, a computer program could take days to value such instruments.
189
The mathematical models utilized by these computer programs often rely on "assumptions and forecasts that are subjective and open to question." 190 Similarly, collateralized mortgage obligations, which are investment vehicles that offer securitized interests in a pool of mortgages, are so complex that counterparties within a CMO transaction could yield different values for the same CMO interest. GREAT CREDIT CRASH 42 (2008) ("These were exotic instruments that were almost never traded, so the prices were set by models, but Askin's and the banks' models produced different results.").
liquidity. Broker quotes for convertibles can vary significantly for the same issue, and it can be difficult to determine the size for which any given quote is good. (In one convertible portfolio we recently studied, for example, the average difference between highest and lowest bid on the same issue was around 5%, with the largest deltas as high as 20%)." 192 Moreover, "[n]ew types of complex swaps, options, and hybrids are being developed constantly, and some hedge funds will make use of highly customized instruments in their portfolios."
193 Given the wide variety of instruments traded by hedge funds, the industry would greatly benefit from the implementation of standardized methodologies.
Conflicts of Interest
By and large, hedge fund managers often possess exclusive control over the valuation mechanisms utilized by their respective funds, which creates unique conflicts of interest between themselves and their underlying investors. 194 Hedge fund advisers predominantly design, implement and monitor the valuation processes of their own managed portfolios. 195 Even for funds that hire third-party service providers or administrators to separately calculate valuations, most advisers retain full discretion to deviate from any provided final figures. 196 Since advisers are compensated based on the actual performance of the fund (which of course is derived from how its assets are valued), hedge fund managers have a conflict of interest in maintaining legitimate/fair mechanisms for investors, while ensuring the highest return possible for themselves. 197 Similarly, several empirical studies have proven that hedge fund advisers are, to a large extent, falsifying returns to earn higher fees and improve the reputation of their respective funds. A recent study investigated whether hedge fund advisers were significantly misreporting the value of their equity positions as recorded on Form 13F, which must be completed by all hedge funds that manage an aggregate fair market value of $100,000,000 of publicly-traded equity securities. 198 This study found that about seven percent (150,000 positions) of all reported equity positions held by hedge funds differed from the final closing price of such equities, even though the SEC requests that the provided value of such equities be consistent with their closing prices. 199 An additional study found that a large percentage of hedge funds advisers intentionally inflate December returns so as to earn a higher incentive fees and make the fund appear more attractive for potential investors. 200 In a similar vein, a different study analyzed a database of due diligence reports provided by hedge funds to prospective investors. 201 In effect, this study found that despite the expensive and tedious due diligence processes implemented by many hedge fund investors, the provision of inaccurate disclosures is not an uncommon practice.
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Researchers have also found that many hedge fund advisers are intentionally smoothing returns so that their funds appear less volatile. 204 One such study found that this practice of intentional smoothing was far more prevalent in hedge funds that trade illiquid securities, as well as in funds where the adviser is given wide discretion to control valuations. 205 As stated by the authors of this article, "[t]he question is of economic importance because intentional smoothing can reduce the observed volatility of returns, thereby distorting commonly used risk adjusted performance measures such as Sharpe ratios and market betas." 206 This process of smoothing allows funds to further conceal risks, which complicates the process of sufficiently aggregating valuation profiles.
Valuation discrepancies have also led to significant losses for hedge fund investors. Beacon Hill Asset Management LLC ("Beacon Hill"), a hedge fund adviser based in Summit, New Jersey, was charged with fraudulent valuation representations that led to over $300 million of losses for its investors. 207 The SEC alleged that Beacon Hill manipulated its valuation procedures to disclose steady growth, while hiding significant losses by inflating the prices of securities held by one of its funds. 208 This maintained the appearance of positive returns, even though the fund was actually decreasing in value. 209 Similarly, Lipper & Co. ("Lipper"), an investment management firm based in New York, liquidated three of its funds after realizing previously undisclosed declines in market value, which contributed to losses exceeding $315 million. 210 According to this firm, the losses resulted from the mispricing of the convertible-bonds, which are often illiquid and difficult to value. 211 Lipper had previously disclosed to investors that that the domestic fund experienced a 7% increase in profits, when it had actually suffered a decline of about 45%. 
Possible Valuation Solutions
While it is difficult to create uniform valuation mechanisms for all hedge fund investments, since the strategies employed by hedge funds are heterogeneous and distinct from traditional investments, it is vital that certain standards are developed and applied consistently. This can perhaps be achieved by requiring third-party oversight for valuation procedures, so as to remove the existing conflicts of interest that currently incent certain advisers to report false performance results. In addition, creating separate U. OF This would make it even easier for hedge fund investors to optimize their investment decisions as the advertised performance figures could be more easily compared across various opportunities. Any such requirements should be mandated for all hedge funds that are registered under the Advisers Act.
B. Smaller Funds Escape Advisers Act Registration
Studies have also found that smaller funds, which will likely be the primary beneficiary of this new power to advertise, are much more likely to commit fraud. 214 One proffered reason for this phenomenon is that larger hedge funds attract a greater number of institutional investors, as opposed to high net-worth individuals. 215 Institutions are far more likely to expend a significant amount of resources performing extensive due diligence investigations on prospective investments. 216 This heightened due diligence process inevitably holds such advisers to a higher standard since their business practices are more closely scrutinized. In effect, if a hedge fund has a large number of institutional investors that are demanding more disclosure and greater transparency, then such advisers are less likely to participate in fraudulent investment activities. The removal of the solicitation ban could lead to a proliferation of fraudulent funds among emerging advisers, especially since they are much more likely to attract wealthy individuals, as opposed to prominent institutions.
Furthermore, the reliance on advertising by this increasing pool of wealthy individuals could create the presumption that the underlying offering has been registered with the SEC. Such investors may assume that due diligence is no longer required for prospective investments that have been publicly marketed. Corgentum Consulting, a firm which specializes in hedge fund due diligence, shared this similar concern in a report that summarizes the potential impact of the JOBS Act. 217 This report concluded that "[w]hen a broader, more aggressive marketing net is cast, smaller investors will likely show interest. These smaller investors may not be knowledgeable about fund operations or be equipped to perform operational due diligence."
218 Thus, there is a substantial likelihood that a subset of prospective investors will rely solely on marketing materials without performing adequate due diligence on the hedge fund in question. This is particularly problematic since smaller funds dominate a sizable portion of the industry. In fact, one study found that "[s]mall funds [funds with less than $100 million under management], in 2010, comprised 71.39% of the hedge fund universe, mid-size funds 21.17%, and large funds 7.44%." 219 In addition, advisers with less than $150 million in assets under management in the United States are not required to register under the Advisers Act. 220 While the antifraud provisions will still apply to such exempt funds, they will be excluded from the more stringent advertising restrictions and disclosure obligations discussed in Part IV.C. This creates a significant fraud loophole that could undermine the multiple benefits of removing the solicitation ban discussed at length in this Article.
Requiring all private advisers choosing to advertise to register under the Advisers Act could close this loophole. This would ensure that all advisers who utilize general solicitations are providing comparable disclosures to investors. Since many advisers are already registered under the Advisers Act pursuant to the Dodd-Frank Act, implementing this requirement for smaller advisers may prove to be the most cost-effective means of deterring fraud.
C. Speculation
Speculation generally refers to the selection of investments based on 217 Many hedge fund advisers earn their profits solely through the exploitation of price inefficiencies in the markets and, as a result, are "one of the significant forces in speculative markets."
222
According to a recent survey, hedge funds are also responsible for much of the trading activity that implicates speculative strategies. These vehicles collectively control nearly 30 percent of all U.S. fixed-income trading, 55 percent of derivatives trading in the U.S. with investment-grade ratings, and 55 percent of the trading for emerging-market bonds. 223 This survey also found that "[i]n some corners of the U.S. debt market, hedge funds practically are the market. For instance, hedge funds generated more than 80% of the trading for derivatives with high-yield ratings, and more than 85% of volume in distressed debt."
224 Arbitrage strategies are also used to exploit price inefficiencies within certain debt, securities, or currency instruments. 225 In some cases, hedge funds speculate on actual events that may occur with respect to particular markets, enterprises, or transactions. This can be effectuated through short-trading and other derivative instruments.
226
These speculative trading activities help advisers to guarantee positive returns irrespective of market conditions, which is often the primary reason for investing in these vehicles. 227 While certain large trading positions in specific companies must be disclosed by hedge funds pursuant to rules under the Exchange Act, 228 compliance with these rules does not sufficiently expose how the trading activities of such vehicles contribute to speculation. Given the growing complexities of these speculative trading strategies, which often combine a variety of instruments (some not subject to regulation by the SEC) and dynamic trading strategies to yield a positive return, the effectiveness of 221 228. Advisers that own more than 5% of publicly-traded securities must publicly disclose such acquisition. 15 U.S.C.S. § 78a et seq., Rule 13d-1 (2006). Certain qualified institutional buyers, which include many hedge fund advisers, can complete a short-form of this disclosure. 15 U.S.C.S. § 78a et seq., Rule 13g. In addition, advisers with "investment discretion over $100 million or more of publicly traded equity securities [must] file quarterly reports disclosing these holdings and the type of investment and voting authority exercised by the manager." LEMKE ET AL., supra note 76, § 7.3; 15 U.S.C.S. § 78a et seq., Rule 13f. such reporting rules need to be re-evaluated. 229 The SEC, as well as hedge fund investors and other market participants, will need access to a comprehensive view of the ongoing trading strategies utilized by such vehicles to determine the net effect that such speculative activities have on the capital markets.
For instance, numerous sources have investigated the extent to which Magnetar, a massive Chicago-based hedge fund, exacerbated the housing bubble through its speculative trading activities in complex, mortgagebacked securities. 230 In late 2005, just as the housing market was beginning to deflate, Magnetar brokered deals with several banks to invest in the riskiest portion of various CDOs. 231 Some estimates have found that Magnetar controlled up to half of the total volume of these toxic investments. 232 Apparently, unbeknownst to the counterparties involved, the fund bet against its own trades by investing heavily into credit default swaps, which function as insurance policies, which pay out if the CDO eventually fails. 233 Magnetar helped guarantee that the CDOs would ultimately fail by ensuring that the CDOs were comprised of only the riskiest types of assets. 234 In effect, Magnetar helped to create the very CDOs that it was betting against. When these CDOs did in fact fail, Magnetar earned record returns, while their counterparties suffered enormous losses. The SEC filed charges against one such counterparty, JPMorgan Chase, for failing to tell investors that Magnetar helped to create the CDOs that it was betting against by purchasing credit default swaps.
235
While Magnetar denies many of these allegations, and did not technically break any laws in brokering these deals, more research is needed to determine the extent to which these kinds of transactions harm the economy -especially in light of the new power to advertise.
229. The Dodd-Frank Act does equip the SEC with power to collect additional disclosures from both registered and exempt advisers. The Dodd-Frank Act § 404 (codified as amended at 15 U.S.C.S. § 80b-4 (2010)). These disclosures are likely designed to help the SEC identify whether certain hedge funds pose a systemic risk to the economy. Id. However, the SEC has neither defined systemic risk nor explained how increased speculation could be directly linked to an increase in it.
230 In addition, the price volatility that results from speculation can adversely affect investor confidence, as investors will be less likely to invest in the capital markets if the prices do not fairly represent the intrinsic value of the underlying assets. Although it is difficult to measure investor confidence and, similarly, to measure and promote policies that would improve investor confidence, many researchers in the securities regulation realm agree that preserving investor confidence is essential to the efficient functioning of the markets. A recent empirical study found that trusting individuals are more likely to buy stocks. 236 In the sample analyzed by the study, a propensity to trust in others increased the probability of buying stock by 50 percent, which resulted in an increase in the value of invested stock by 3.4 percentage points. 237 Professor Lynn Stout aptly stated that in order to gain this trust:
"American investors must believe that somehow the legal system constrains these individuals sufficiently that the benefits of investing outweigh the risks. They must believe that the regulators are regulating, and the watchdogs are watching. In other words, investors may not need to trust people before they are willing to give up their hard-earned dollars. But they must at least trust the system."
238
If investors believe that regulators are appropriately monitoring fraud, conflicts of interest, and other financial abuses, then they would be more willing to invest in various markets. 239 Limited investor confidence can eventually constrain liquidity by pushing investors out of the capital markets into safer investments, such as treasury bonds. This can lead to decreased gains for existing stockholders, lower amounts of spending, other major cutbacks by companies, and slower economic growth.
Even still, it is difficult to predict with certainty whether the removal of the solicitation ban will lead to a significant increase in the speculative activities described above. It is too early to determine whether there is a significant correlation between advertising and speculation. Furthermore, even if speculation does in fact increase within the broader capital markets, it is equally difficult to measure the resulting harm, if any, to investor confidence and capital production. Due to this uncertainty, the SEC and/or Congress should mandate the completion of a study by the SEC' 
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speculation that is created by the ever-growing hedge fund industry. Such a study should be completed within two years after the final solicitation rules are adopted by the SEC.
CONCLUSION
Although certain regulatory challenges remain, the removal of the solicitation ban is a step in the right direction from the perspective of hedge fund investors. As hedge funds continue to extend their reach into the portfolios of institutional investors, such as pension plans, insurance companies, and endowments, it is imperative that the industry becomes more transparent and more competitive. Removing the solicitation ban will move the industry closer to these goals, which will foster innovation, promote optimal investment decisions, and give high-quality funds the platform to effectively distinguish themselves from the pack. These resulting characteristics will inevitably make it more difficult for fraudulent advisers to induce prospective investors, as it will be more difficult for them to operate in the shadows.
If regulators can also begin the process of resolving the latent valuation challenges that still plague the industry, investors will have an even greater incentive to optimize their various hedge fund investments. Additionally, if the SEC can close the fraud loopholes presented by smaller funds through requiring all advisers who utilize advertisements to register under the Advisers Act, then investors will be further protected from fraudulent investment schemes. As the hedge fund industry continues to evolve, regulators, as well as Congress, must become more aggressive in keeping up with the changing landscape of the industry. This will entail further evaluation of increasing levels of speculation and the extent to which this speculation can harm investor confidence.
